Grundkurs PoWi bilingual (Jgst. 12, Leiste 8)




13/09/2007

SPIEGEL, July 09, 2007
INTERVIEW WITH GERMAN INTERIOR MINISTER WOLFGANG SCHÄUBLE (excerpt)
SPIEGEL: You want preventative detention for Islamists?

Schäuble: No. But we have to clarify whether our constitutional state is sufficient for confronting the new threats. So-called preventive detention already exists today -- for hooligans at soccer games, for example -- albeit with tight legal restrictions. And we must discuss whether the degree of prevention that is already a feature of our police laws today is sufficient. One could for example impose conditions on someone who cannot be extradited, such as a ban on Internet or mobile phone communication. The legal problems extend all the way to extreme cases such as so-called targeted killing ... (…)
SPIEGEL: Would it not be timely -- six years after the Sept. 11, 2001 attacks and in light of Guantanamo -- for the German interior minister to say: We are vigilant, but we will not cross a certain red line, because that would irrevocably transform our society?

Schäuble: I cannot accept this question. I would like to see a less hysterical discussion culture. The red line is very simple: It is always defined by the constitution, which can however be changed. A proposal to modify constitutional law is not an attack on the constitution. To me, strengthening the idea of prevention also means strengthening the constitution, because it gives people faith.

SPIEGEL: Sometimes you interpret constitutional law very flexibly when new surveillance powers are at issue, as shown for example by secret online investigations. The security authorities have used such investigations for years without any legal basis.

Schäuble: Hold on. There was one case where the method was applied domestically. I stopped the practice following the Constitutional Court's decision, by which the judges criticized the lack of a legal basis. I think the decision was legally correct, by the way. But that cannot mean that we can no longer access computers at all. What we need to do now is create a clean legal basis for it, and we are working on that. I know there are fears and that this also only meets with limited approval in opinion polls. It's a bit like with the population census. That is why I demand of political leadership that it takes these fears seriously but does not give in to them. 
1. Explain and illustrate the Minister’s proposals. Use the interview and additional knowledge. (15 Punkte)
2. a) Explain the conflicting fundamental rights.
b) Compare the current discussion with one example from the past.

c) Name the ways how the Basic Rights are safeguarded in the Fundamental Law.
(30 Punkte)

3. Write an editorial for a newspaper assessing Schaeubles proposition. 

(15 Punkte)

Vocabulary

irrevocably: unwiderruflich

preventive detention: Vorbeugehaft

extradite: ausliefern

vigilant: wachsam, aufmerksam
Solution to the Exam 13-09-2007: Basic Law and Fundamental Rights (Mc)
1. Explain and illustrate the Minister’s proposals…
Introduction: The introduction is inviting and states the title, author and date of the article. The introduction clearly states the main topic.  

Focus on Topic: Offer a concise summary of the position Schaeuble advocates. You will not have room to cover all the points he makes, so you will need to synthesize the information. The topic is well-focused. Details are placed in a logical order and the way they are presented effectively keeps the interest of the reader. 

Organization: Use the present tense. Transitions clearly show how ideas are connected. 
In the Spiegel interview of July 9, 2007, Interior Minister Schäuble calls for tougher restrictions against presumed terrorists.  He sees the necessity of constitutional amendments so that they can’t use Internet or mobile phone communication. He also wants to remove constitutional barriers against secret computer surveillance, preventive detention and even the targeted killing of those people. In his opinion the constitutional state, which is based on the Fundamental Law, is not ready (prepared) enough to tackle the new dangers of terrorism. Additional aspects: background of Islamist terrorism, discovery of terrorist plot, recent discussion on a register of German converts to Islam; surveillance measures in other countries; 
2a) Explain the conflicting fundamental rights.

Looking at Schaeuble’s security-oriented proposals one can find that they are possibly  in conflict with some   fundamental rights (civil liberties) guaranteed by the Fundamental Law:
- Preventive detention: 

Article 2 (2): Personal freedoms (all human beings), 
Art. 11 (1): Freedom of movement – limited to German citizens
Art. 20 (3), 19 (4), 104 and others: fair trial
- Ban on Internet or mobile phone communication: 
Art. 2 (1), 5 (1): Freedom of expression, 
- Targeted killing: 



Art. 2; 102: Abolition of capital punishment
- Secret computer surveillance: 

Art. 2 (1) & Art. 1 (1) protect privacy (“Privatsphäre”, informational self determination: The right of the individual to decide what information about himself should be communicated to others and under what circumstances; 
Art. 10 (Privacy of correspondence, posts and telecommunications);  
Art. 13 (1): Inviolability of the home
At least three of those issues have to be discussed. - Clarify the underlying conflict between national security and individual freedom. This conflict can be discussed in task 3: I tend to want more security over more freedoms, but on the other hand, I can assume as to how too much “security” could eventually lead to dictatorship. I even think that living in a benevolent dictatorship might not be so bad – trouble is, benevolent dictators don’t exist as they become obsessed with their own power.

b) Compare the current discussion with one example from the past.

Individual solutions possible. Examples: Spiegel scandal of 1962 / ban on Internet communication, Census of 1983 / surveillance of alleged terrorists. Show commonalities and differences.
c) Name the ways how the Basic Rights are safeguarded in the Fundamental Law.

Three of the following aspects should be mentioned:

Art. 1 (3) BR are directly enforceable law (sind “einklagbar”)

Art. 79 (3) prohibition of abolition
Art. 19 (1, 2) limit alterations, protecting the essence of a basic right
Art. 19 (4) right of resistance against “any person seeking to abolish this constitutional order, if no other remedy is available”
In addition: explanation of difference between Natural Law and positivized law (Human Rights). 
3. Write an editorial for a newspaper assessing Schaeubles proposition. 

Either you take a firm stand for or against the proposals or you take a middle position. In all three cases you have to support your position with arguments and examples.
Some arguments in favour: New laws because of new threats necessary; protection against / successful prohibition of (proven) terrorist attacks (example: the recently discovered plot, its possible consequences); the majority has more rights than a few terrorists
Some counter-arguments: existing basic rights (positivized!) apply for everyone; violation of Basis Law, unwanted consequences of preventive actions: dispute: who is a terrorist?; danger of hurting innocents / compromising religious freedom; danger of an almighty police state (Orwell: 1984); a constitution should not be changed too often. 
